







April 6, 2010
Dear Friend,
The national Voting Rights Office of the ACLU in Atlanta, and many state ACLU affiliates, has been fighting for ballot access for minor parties and independent candidates for 70 years.  The national ACLU even put out a book about restrictive ballot access laws in 1940.  Currently the ACLU has lawsuits challenging the constitutionality of election laws that injure minor parties in Arkansas, Connecticut, Massachusetts, Montana, Nebraska, North Carolina, and South Carolina.  The ACLU is probably also going to file new lawsuits very soon in Kansas and North Dakota.

Proposition 14 is a measure that makes ballot access worse.  As you probably already know, the other two California ACLU Boards have already formally opposed it.

The “top-two open primary” is contained in SCA 4 and SB 6, both authored by Senator Abel Maldonado.  The legislature passed both bills between 3 a.m. and 6 a.m, February 19, 2009.  Because the measures were written and passed on the same night, there were no legislative hearings and no opportunity for the public to testify.  The drafters made errors of judgment and also exhibited disrespect for voters.
The measure violates voting rights.  It does this five ways:

1. It says write-ins may never be counted in November elections for Congress and for state office.  See sec. 8606 of SB 6.  This would be the first time in the history of government-printed ballots that Californians were denied the right to cast a write-in vote in a congressional election.  Three times, in 1930, 1946, and 1982, Californians have elected write-in candidates to Congress at the general election.

2. It provides that candidates who are members of qualified parties would have “My party preference is the ___ Party” (the candidate’s partisan affiliation, as shown on the voter registration card, would fill in the blank space).  But candidates who are members of unqualified parties would not have any party preference printed on the June ballot.  This is because the bill does not alter section 338 of the Election Code, which defines “party” to mean a qualified party.  Thus the measure does not treat all candidates equally.

3. It makes it far more difficult for minor parties that are qualified to remain qualified.  Currently the 4 qualified minor parties (Green, Libertarian, American Independent, Peace & Freedom) remain on the ballot by polling 2% for any statewide race in a mid-term year (the vote test doesn’t apply in a presidential year).  But that test would no longer be operative, because parties would no longer have nominees.  So the only way they could remain on is by having registration of 1% of the last gubernatorial vote, which would be about 100,000 after 2010.  Peace & Freedom would go off the ballot because it only has 58,000 registrants and it couldn’t afford to bring that up to 100,000.  Libertarians, at 84,000, would be endangered.

4. Even if the qualified minor parties did retain their qualified status, it is very likely that their members would not place first or second in the first round, and therefore they would not be on the November ballot and could not campaign during the general election campaign season.  We know this is true because of the experience of the only two states that have used the “top-two open primary”, Washington and Louisiana.  Washington used it for the first time in 2008 and for the first time since Washington has been a state, no minor party or independent candidates for statewide state office or for Congress were on the November ballot.  Louisiana has used it for state office starting in 1975, and for Congress 1978-2006, and never did a minor party candidate qualify for the second round.

5. The proposal makes it impossible for any candidate to enter the election later than March of an election year.  Under existing law, an independent candidate can enter the race as late as August of the election year by submitting a petition.  Because major unexpected events occur in the middle of election years, it is dangerously rigid for any state to shut off all avenues to the general election ballot later than March.

The evidence does not support the idea that Proposition 14 will result in more moderate legislators.  Instead, the evidence shows that the chief effect of that system is to make it even easier for incumbents to be re-elected.
California experience:  the blanket primary was used in 1998 and 2000.  In that primary, all candidates who were members of a qualified party ran on a single primary ballot, and all voters used that ballot.  Then, the top vote-getter from each party was placed on the November ballot.  Thus the blanket primary was very similar to the “top-two open primary” proposal, for purposes of determining whether a single primary ballot for all partisan candidates results in more “moderate” office-holders.  Political Scientist Seth Masket studied the California legislature, and his research shows there was a great deal of partisan polarization in the legislative session of 2001-2002, the only session in which all legislators had been elected in the blanket primary.  California stopped using the blanket primary after 2000 because the U.S. Supreme Court ruled it unconstitutional, in California Democratic Party v Jones, 530 U.S. 567 (2000).  It is not intrinsically unconstitutional, but is unconstitutional if political parties object.  California still uses a blanket primary for special elections, and no political party has challenged its use in special elections.  Since 2001, nine new state legislators have been elected in special elections, and they are just as partisan as the legislators elected for the first time in regular elections.  They are Gloria Romero, Judy Chu, Russ Bogh, Ted Lieu, Tom Harman, Felipe Fuentes, Warren Furutani, Curren Price, and Chris Norby.

The March 14 San Francisco Chronicle has an op-ed by Political Scientist Eric McGhee, who concludes that Proposition 14 wouldn’t fix gridlock.
Louisiana experience:  the “top-two open primary” was used in Louisiana elections for Congress 1978-2006.  In all those years, only one incumbent member of either House of Congress was defeated for re-election (not counting two instances in 1992, when because of redistricting, two incumbents had to run against each other).  One of the incumbents who was re-elected under that system was William Jefferson, whose office was raided by the FBI in the spring of 2006, but who was still re-elected in the fall of 2006.  However, when Louisiana switched to a normal election system, in 2008, Jefferson was defeated.  He only lost because an energetic Green Party “spoiled” his chances, so that Republican Joseph Cao was elected with a plurality, something that could not have happened under the “top-two open primary” system.

Washington experience:  in 2008, when Washington used the system for the first time, the “top-two open primary” again was revealed to be even kinder to incumbents than a normal election system.  At the August 2008 primary, out of 139 federal and state races (123 state legislative races, 8 U.S. House races, and 8 statewide state races), only one incumbent was defeated at the “top-two” primary, and he had a scandal and would probably have lost under any system.
Political scientist Paul W. Gronke asked all political scientists on the Political Methodology list if they support the “top-two open primary” idea.  He said, at a debate at the Portland, Oregon City Club, in October 2008, that only one such political scientist said “yes”.  Oregon voters defeated the “top-two open primary” by a vote of 34%-66% in November 2008.  Californians defeated it in November 2004 by a margin of 46%-54%; it was Prop. 62.

As if all this weren’t reason enough not to adopt “top-two open primary”, look at what has happened to Washington state.  Its election system has been continuously in court ever since 2000.  In March 2008 the U.S. Supreme Court ruled that the “top-two” system does not violate political party freedom of association rights on its face, but that it may violate them as-applied.  On August 20, 2009, a U.S. District Court in Washington ruled that the trial on whether the system is unconstitutional as applied will be held, starting in October 2010.  The U.S. Supreme Court said that it wasn’t considering whether the system violates the ballot access precedents, or whether it violates trademark law for a party that trademarks its name, so those issues will be hashed out in the future as well.  California should avoid the uncertainty of switching to a system that may be void.








Sincerely yours,

